
ACLU: Supreme Court should order manual 

recount in House 58 

'No one can plausibly maintain any confidence in the accuracy of the official results' 

PROVIDENCE - American Civil Liberties Union attorney Armando Batastini filed a petition in 

Rhode Island Supreme Court on Monday asking the court to order the Board of Elections to 

conduct a manual recount of all precinct, mail and provisional ballots cast in the House District 

58 Democratic primary.  

The petition was filed on behalf of candidate Carlos Tobon, whose "purported one-vote loss" to 

incumbent William San Bento "has been mired in controversy and confusion since election 

night," according to the ACLU.  

The ACLU petition also asks for an audit of all mail and provisional ballots in that election to 

determine the qualification of each voter submitting those ballots. 

See the full petition, along with an emergency motion for expedited consideration, with this story 

at www.valleybreeze.com .  

 
Read the full petition here.  

Read emergency motion for expedited consideration here.  

 

In seeking judicial intervention, the petition notes that: 

* "To date, the count from election night and three separate recounts by the Rhode Island Board 

of Elections have generated four different results - despite using the same electronic ballot reader 

for tabulation of mail ballots..." 

* "There was also at least one ballot cast at the Nathanael Greene polling place for which there is 

not a corresponding ballot application, so that there is no way to ascertain whether a legitimately 

registered voter cast that ballot or not. Moreover, disquieting questions have arisen regarding the 

manner with which certain mail ballots have been treated that post-date the (Board of Election) 

recounts and the administrative hearing regarding those recounts." 

States the petition, "Given these facts, which are undisputed, no one can plausibly maintain any 

confidence in the accuracy of the official results of this primary." 

http://www.valleybreeze.com/
http://www.valleybreeze.com/sites/default/files/supreme_court_petition.pdf
http://www.valleybreeze.com/sites/default/files/aclu_emergency_motion.pdf


According to the Supreme Court petition, "allowing the results of an election to turn on the 

vagaries of imprecise electronic ballot readers and an unknown voter is entirely antithetical to 

constitutional norms requiring that each legitimate vote count."  

The petition points out that there was inconsistency in the testimony of Director of Elections 

Robert Rapoza during a Sept. 17 hearing on whether to grant a manual recount, with Rapoza first 

saying that Tobon received two of three provisional ballots in the race and later stating that there 

was one provisional ballot for each candidate. 

After a first recount of the ballots had Tobon and San Bento tied at 543 votes apiece, a second 

one found Tobon leading 545-543. According to Batastini, election workers "found" a missing 

mail ballot prior to the second recount, but there is no way to explain the resulting two-vote jump 

other than to find that the electronic ballot reader read one of the ballots differently the second 

time. 

A third recount was then conducted, reading the same 50 mail ballots as the second recount, 

which found that San Bento won the election 544-543.  

In sum, states the petition, the four tabulations of votes are as follows: 

* Election day - San Bento beat Tobon 543-540. 

* Recount 1 - The candidates tied 543-543.  

* Recount 2 - San Bento won 545-543. 

* Recount 3 - San Bento won 544-543. 

In seeking an order for a manual recount of the ballots, the petition notes that the Supreme Court 

has previously authorized such recounts in other contested elections.  

Past cases like Ayers-Schaffner v. DiStefano, which centered on a school board election in 

Warwick, confirm that "the foundation of our Democratic process is the right of all qualified 

voters to cast their vote effectively," according to the petition. 

Most significantly in that case, "each valid vote should be counted," according to Batastini. 

"That indisputably has not happened in this election," states the petition. 

It is unknown how quickly the court will rule on the ACLU's request, though Batastini and 

Tobon are seeking a quick resolution. 

"The timing of this court's consideration of the petition is critical, given that the Rhode Island 

General Election will be held on Nov. 6, 2012," states their emergency motion. 

 


