State may or may not be probing ballot fraud
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Colorado elections watchers who have been following the zig-zagging, on-again, off-again case
of the 2012 Republican Primary Chaffee County ballots completed half in blue and half in black
ink may get an answer soon whether or not state officials believe the ballots are evidence of
election fraud.
Or they may get no answer at all.
That’s because the investigation was apparently left with the attorney general’s office at the
beginning of 2013 — and the attorney general’s office may or may not be conducting an
investigation at all.

Mary Eberle inspects 2012 Republican primary election
ballots, some of which appear to be marked with both blue and black ink, at the Chaffee County Clerk and
Recorder's office in Salida earlier this month.
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A primary election and an investigation
The ballots were cast in the June 26, 2012, election that featured at the top of the ballots the
contest between U.S. Rep. Doug Lamborn and Republican primary challenger Robert Blaha.
Depending on your ballot, there was also the race for University of Colorado regent pitting Matt
Arnold against Brian Davidson. And the one pitting Jim Wilson against Steve Collins for a state
House seat, and Thom LeDoux against Dagna Van Der Jagt for local district attorney. There
were also uncontested races for county commissioner.

According to the secretary of state’s office, 3,235 ballots were cast in the county election. Of
those, 140 were marked partly in blue and partly in black ink, and another 43 were marked in
varying ways — fully blackened squares side by side with dashed-off Xs, or neatly filled-in
boxes alongside boxes scribbled over with messy scrawls — the kind of markings that show
inconsistency and can raise suspicion that more than one person filled out a ballot.
In the fall of 2012 Marilyn Marks, a high-profile election integrity activist and proud thorn-inthe-side to election administrators, filed an open records request for ballots from several
counties. She was concerned with the rules giving the public access to voted ballots and whether
ballots could be traced to individual voters, in effect undermining the right to cast a secret ballot.
Chaffee County delivered color images of its ballots to Marks. And the images shocked her.
“They were so weird,” she said. “Here was one that was completed half in blue and then half in
black. Well that’s odd, I think and move on. Then there’s another one. Then another one. What is
going on here? I’m sure I said it out loud to myself.”
Marks showed the images to her lawyer and to fellow election activists, who agreed they were
weird, and then she filed a complaint with the secretary of state.

Chaffee County Clerk Lori Mitchell, standing, supervises
election activists Elaine Brofford, Mary Eberle and Melodee Hallett inspecting 2012 GOP primary ballots, some of
which raised suspicion because of various markings on the same ballots, at Mitchell's offices on Sept. 3 in Salida.
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A few weeks later, in the middle of October, secretary of state’s office investigator Michael
Hagihara found himself visiting the Chaffee County clerk’s office, where he conducted a twoday investigation. He talked to the elections staff, studied voted ballots, sealed up elections office
ballpoints with the ballots and reviewed video of the elections staffers tallying the votes.
In an October 24, 2012, memo, Hagihara reported on the investigation for Secretary of State
Scott Gessler, Deputy Secretary of State Suzanne Staiert and Director of Elections Judd Choate.
Hagihara did not believe the county elections administration staff was to blame for any
irregularities — but he did find irregularities. He determined that 140 ballots out of roughly
3,235 were filled out partly with blue and partly with black ink. He said those ballots “created
serious questions as to the legitimacy of the votes cast.”

It was as unclear then as it is now whether that is a high percentage of suspiciously marked
ballots or even a high number of ballots marked with two different pens.
In an email from August of this year reviewing the case, secretary of state elections staffer
Stefanie Mann reported to Staiert that office investigators actually found 183 ballots that bore
irregular markings.
Emails also show that some of the staffers reviewing images of the ballots in 2012 thought that
perhaps the scanning process had made them only appear to be marked in two different color
inks. But Joyce Reno, who was Chaffee County clerk at the time, reportedly put those
speculations to rest when she said the original ballots were marked in two colors.
Staiert recalled that she and elections division staffers Mann and Wayne Munster met with
attorney general’s office representative Mike Dougherty in the fall of 2012 after the Hagihara
investigation and briefed him on the case, handing over the file and at least most of the evidence
compiled by the investigators.
“We told him we didn’t find any evidence that the county elections staff was involved in any
way, that there were no process irregularities, nothing along those lines in what we reviewed, so
we said it was not an election administration case. If anything, it was a criminal case.”
Dougherty now works as an assistant district attorney for Jefferson County, one of many players
tied to the Chaffee County ballot complaint who has moved on from or been replaced in their
position. He remembers the meeting with the secretary of state staffers much the same as Staiert
does.

Election activists Mary Eberle and Lisa Cyriacks
scrutinize 2012 Republican primary ballots cast in Chaffee County at the county clerk’s offices on Sept. 3 in Salida.
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He adds this, though: “I recall they were going to be doing some follow-up,” he said. “Interview
some people, maybe, and check again on the path the ballots may have taken… I’m not sure.”
Dougherty said that, after the meeting with Staiert and staffers, he met with then-Attorney
General John Suthers and gave him a report, and that was the end of it as far as he was
concerned. No investigation was opened up in the attorney general’s office at that time.
Dougherty said he left the attorney general’s office in January 2013, and that the secretary of

state’s office formally sent its investigation to the attorney general in February, the month after
he left.
What happened to it then is hard to say. Indeed, it’s unclear whether the attorney general’s office
ever even accepted the secretary of state investigation files. Written notes from Chaffee County
Clerk Lori Mitchell asking about the state of the investigation last month say that secretary of
state staffers looked for a receipt for the transfer of investigation records and couldn’t find one.
A cryptic spokesman
“We don’t comment on any investigations,” says Roger Hudson, spokesman for now-Attorney
General Cynthia Coffman. “We don’t want to jeopardize any investigation that might be ongoing
or one that we might potentially open up in the future.”
Hudson let a sliver more of light fall on the state of the case in a response to an open records
request sent on September 9 by elections activist Mary Eberle. She asked for copies of any
“writings to or from your office or within your office concerning the complaint or its topic — the
election records from the 2012 Chaffee County Primary — including any document indicating
whether you have accepted the complaint…”
Hudson said they were sending her no documents in response to her request “on the grounds that
the records are subject to several exemptions including attorney-client communications and the
work product privilege.” He also noted that any relevant records would fall under the Colorado
Criminal Justice Records Act, which “allows a criminal justice agency to deny a request in order
to pursue an ongoing investigation and to protect the privacy interests of persons who may be a
part of an investigation.”
Eberle and other elections activists watching the case were baffled.

Mary Eberle, Lisa Cyriacks and Melodee Hallett
examine ballots cast in the 2012 Republican primary election in Chaffee County at the county clerk’s offices on
Sept. 3 in Salida. Some ballots turned out to be marked with both black and blue ink, raising suspicion among
election activists concerned fraud might have been committed.
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“Who would be the client and who would be the attorney?” she said. “Does the public have the
right to know that much?”
In any event, the attorney general’s response is the kind of response that suggests an
investigation is in fact underway — one that, if not part of a two-and-half-year intensive probe,
may be at least a freshly started inquiry.
Marks and her Rocky Mountain Foundation filed a new complaint last month with the attorney
general because she couldn’t get an answer whether or not the case responding to her initial
complaint was being investigated — and also because the question had gained new urgency. She
had learned that Chaffee County was planning to destroy the three-year-old ballots at the heart of
the case. The ballots were reportedly taking up room and costing money to maintain.
“It’s the state’s job to conduct the investigation or to dismiss it,” said Marks.
Chaffee County Clerk Mitchell, who was deputy clerk in 2012 under then-Clerk Joyce Reno,
said that earlier this month, in the wake of the latest Marks-Rocky Mountain Foundation
complaint, two investigators came to Salida from the attorney general’s office in Denver to look
over ballots from 2012.
Mitchell says she “doesn’t think the case is going anywhere.”
“If you look at it, it’s hard to see,” she said. “None of the races have been contested. It was an
all-mail-ballot election and there were no drop-off centers. So voters overwhelmingly filled out
their ballots and sealed them and dropped them here. Basically, no one outside this office was
collecting them.”
“Hey, look, I understand what she’s saying,” said Marks. “We’re a volunteer organization. We
don’t have the resources to run these ballots and see what kind of patterns might emerge. We
don’t know whether there’s fraud or who might have committed it or why. That’s why we filed a
complaint. The secretary’s office agreed with us, at least to the extent that they also saw the
ballots as suspicious.”
Neglected evidence
and a public message
Eberle laments that it has taken three years to get any definitive answers in the case. She thinks
the long delay without any public report only serves to fuel speculation at a time when voters are
being warned every election season about fraud and in an era where new election rules, voting
systems and technologies are being introduced at a fast clip.
She and three other activists traveled to the Chaffee County Clerk’s office in Salida in August
and reviewed the ballots themselves. They stayed all day and took copious notes.
“What happened here three years ago?” Eberle asked. “The ballots were odd. The secretary of
state’s office found that they were odd. The briefest glance at the scans suggested irregularities

— different inks, different methods of marking… You know, it’s fraudulent to re-mark a ballot
in any way. You can’t rule out fraud in Chaffee County. You can’t rule out that state
investigators didn’t follow through. You can’t rule out a cover-up.”
Eberle brought a magnifying glass to Salida. She peered close at the ballots, her face inches away
from the surface. She stuck Post-Its to this ballot and that ballot and wrote descriptions in a
notebook in tiny, neat handwriting.
Her inspection of the ballots has led her to believe that some of the ink may be fading or
changing color. She thinks investigators should subject the ballots to “scientific tests” to see if
the ink is “oxidizing,” as she put it, or whether the composition of the paper is reacting with the
ink.
She doesn’t know. She is the first to say she is not a paper and ink expert and she’s not a
chemist. She says what matters most is that people recognize that the case is about more than the
blue-black ballots or the 2012 votes or the attorney general’s ongoing or not-going-anywhere
investigation.
“This is about the fact that elections belong to the people, not the secretary of state, not the
clerks, not the attorney general,” she says slowly, thinking about the words she is going to use.
“The public has to learn to get involved in a hands-on way and bring problems forward so they
can be addressed. You can’t just trust the government to tell us who has been elected to the
government and have that just be the end of the story.”
— john.tomasic@gmail.com

